Abstract: International investment has increasingly been subject to controversies and debates. Never more so then when international investment law is faced with sustainable development issues, particularly in the context of international investment arbitration. Given the characteristics of international investment law regime, and in particular the nature of its dispute resolution mechanism, types of measures challenged in the tribunals and the magnitude of monetary compensations sought by investors and frequently awarded by the tribunals, sustainable development issues become notably visible and debatable. Since sustainable development became a prominent feature of major global initiatives, political agendas and social movements, international investment disputes involving sustainable development issues gain lots of international attention. This paper aims to highlight the controversies of some of the most prominent international investment arbitration cases relating to sustainable development issues.
Introduction
Why to talk about sustainable development in the context of international investment? Mainly because international investment has increasingly been faced with sustainable development issues, to which it needs to respond. Such encounters of international investment and sustainable development became particularly visible in the context of investment disputes brought in front of the international investment tribunals. The characteristics of international investment dispute resolutions mechanism, types of measures being questioned at the tribunals and the size of financial compensation sought by the investors are provoking lots of debates, especially when a particular dispute raises sustainable development issues. Since sustainable development became a prominent feature of major global initiatives, political agendas and social movements, those disputes gain lots of international attention. This article aims to outline what happens when economic interests of foreign investors clash with sustainable development agenda of states and how such conflicts are being resolved by international investment tribunals. In the following section, this article introduces international investment law regime, its status and evolution, main characteristics and pathologies. It also highlights sustainable development concept. In the subsequent part of this article selected international arbitration cases are being presented in the context of sustainable development issues. Finally, the last part of this article set out concluding remarks on the subject of interaction between sustainable development concept and international investment.
Brief introduction to international investment law and sustainable development
International investment can simply be described as an investment made by a foreign investor in the territory of a host state. The legal framework that governs relationship between foreign investors and states is called international investment law (Sornarajah, 2010) . It is a relatively new, but very dynamic and rapidly growing area of international law where states are the lawmakers.
The states enter into international investment treaties among themselves. The investment treaties can be bilateral (BITs), multilateral or regional. Other international treaties, like trade or economic partnership agreements also increasingly include investment provisions, sometimes the entire chapters of these treaties are dedicated to investment.
Investment treaties create a truly global network (Guzman, 1997) protect investors and investment, fair and equitable treatment, free transfer of means and promise not to expropriate. However, there is one set of provisions of those treaties, which is unique and often compared to a "silent revolution" or "new era" (Subedi, 2012) . A direct treaty based right of investors to sue governments before international investment tribunals is a phenomenon, which started in 1990 and is sometimes also referred to as a paradigm shift (Weiler, 2005 ). An investor first used the tool of investment arbitration to protect its economic interests against a state in 1990, in case of AAPL v Sri Lanka, where for the first time ICSID tribunal heard a case on the complaint of investor based on a treaty breach. It was a revolutionary step, which led international investment law onto a new path, where it was now acceptable for private investors to sue sovereign governments over treaty breach, without the need for a contractual relationship between the state and the investor. It opened new possibilities and brought entirely new dimension to international investment law. A sovereign government of Sri Lanka was exposed to arbitration against a private investor with whom it did not have any contractual relationship, simply on the basis of a blanket consent to arbitration included in a very vaguely drafted international treaty. State-investor dispute resolution mechanism allows a private investor to sue foreign government for breach of the guarantees and promises stipulated in investment treaties. There is no need for a contract between a state and investor to initiate arbitration against a state. The venue for such disputes is an investment tribunal, which is a private venue, convened for the purposes of one dispute only.
Parties appoint arbitrators, the proceedings are usually confidential and the decision is final with a very limited scope for an appeal. However, arbitration jurisprudence is often inconsistent and contradictory, even when the cases are brought under the same treaty clause or even under the very same claim. Several controversial and high profile arbitration cases involving sustainable development issues like environmental damage, exploitation of natural resources and extortionate damages awarded to investors was rather a painful start to the relationship between sustainable development concept and international investment. There is a lack of visibility, stability in the system, predictability and perceived bias in favour of foreign investors. Neither investors nor states are able to clearly assess their risks due to lack of consistency of arbitration decisions. Commercial style arbitration for regulatory type treaty disputes, no requirement to exhaust domestic remedies and financial compensation rather than compliance as a standard remedy are among the main pathologies of the international investment law (Pauwelyn, 2000) .
International investment was doing exceptionally well during the peak of neoliberal era of the roaring 1990s (Stiglitz, 2003 Investment protection regime requires states to provide investors with transparent and predictable framework. The environmental concerns raised in this case, were not considered on their merits and were not taken into consideration. Ultimately, the investor win was based on procedural breaches, lack of transparency and errors on the part of Mexican authorities. Environmental concerns did not add any weight to respondent´s case nor did it weaken investor´s position.
Metalclad was awarded over US$ 16 million of damages. Counter Memorial, par. 254). In the government´s view, until those changes are made, environmental protection cannot be ensured and there is no social license to allow mining. The case is still pending, but it already generated unprecedented attention. It remains to be seen what tribunal will make of sustainable development arguments put forward by the parties and whether they will be at all relevant to the merits of the case. It is an interesting case where the state pleads for space to take responsible approach to sustainable development of the country. Whether by taking this approach it violated protection granted to investor under investment treaty, it is for the tribunal to decide. It is worth noting, that the fate of this case and, in a way, the path of future development of El Salvador with regard to mining industry, will be decided by three arbitrators, none of which has any association with the country and majority of which come from the developed first world countries. The investor is requesting US$ 340 million in compensation and El Salvador claims that the investor does not have any claim and the case should be dismissed. whether the tribunal would potentially be prepared to include an obligation of a state to protect foreign investments against environmental damage. The claims of the investor have been dismissed and the tribunal concluded the case in favour of Barbados.
4.Conclusions
As illustrated above, there is no single answer to the question of what happens when international investment faces sustainable development issues. Sustainable development certainly contributes to increased activity in the field of international investment law. Without the doubt, sustainable development issues are behind an increasing number of arbitration cases. They surface in arbitration, provoke discussion, contribute to the body of arbitral jurisprudence and help to develop this dynamic area of law. With the increasing environmental urgency in many parts of the world, together with rapidly developing regulatory frameworks of the developed and the developing states, the interests of the investors are bound to clash with sustainable development policy agenda of many states. Investment arbitration system has proven to be a very effective tool for protection of economic interests of the investor, a tool which the investors will reach for and utilize to pursue their investment objectives. Whilst the importance of sustainable development is not being questioned by anybody, it has to be questioned whether international investment tribunal is the most appropriate venue to deliberate and decide sustainable development issues. Nevertheless, the reality is that arbitration tribunals are increasingly faced with those issues and they do need to respond to them. Unfortunately, the responses of the tribunals have not been consistent. There has been absence of any agreed standards or criteria of arbitral review of sustainable development matters in the context of investment disputes. Lack of consistency seems to characterise the system of international investment arbitration in general. Sustainable development is still only an additional consideration, which parties evoking it hope will add weight to their claims. Unless sustainable development law enters normative framework of international investment law through treaty drafting and integration efforts with complimentary sustainable development related legal norms of domestic and international application, it will remain a limited influence on the international investment law. The legal status of sustainable development within the international investment law is still uncertain and doubtful. With the proliferation of sustainable development initiatives globally, its status is far from becoming clearer. Its meaning is spilling over onto new areas, new understandings and in effect, it is watering down. It is a dynamic process, work in progress. Some elements of sustainable development are gaining acceptance in investment disputes. Overall however, the picture is far from sharply focused. The international investment law exists side by side with a large number of other bodies of international law, which are diverse and continuously expanding. International investment law is also subject to multiple dispute settlement mechanisms, variety of adjudicative bodies and other applicable rules. The hierarchy between those various layers of legal rules is not fully established. All elements of this broader international legal system interact with each other and are subject to constant adjustments and developments. In case of the international investment law, this fluidity is even more predominant since it is an uncodified legal system without one single authority or one set of universally applied rules. Sustainable development is just one of many elements with which international investment interacts, clashes with, brushes against and connects with.
The states undoubtedly expose themselves to risks when granting protection to investors under the treaties. They introduce a regime, which does not form part of domestic law and which has its own independent standing in international law. It is up to the host state to ensure an appropriate standard of environmental protection under domestic law and competent conduct of administration authorities, as the investors have an effective recourse route available. Signing of an investment treaty by a state means, in effect, allowing in a powerful regime, which could be problematic, especially for states with underdeveloped regulatory framework and disorganised administrative infrastructure.
Understanding this perspective on international investment law and the place and the role of sustainable development within it is the key to a constructive and informed discourse about the future of both international investment law and sustainable development agenda.
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